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—The MAILING DATE of this communication appears on the cover sheet beneath the correspondence address— 



.MONTH(S) FROM THE MAILING DATE 



Peri d for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE. 
OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed after SIX (6) MONTHS 
from the mailing date of this communication. 

• If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

• If NO period for reply is specified above, such period shall, by default, expire SIX (6) MONTHS from the mailing date of this communication . 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 



Status^ 



till o 



Responsive to communication(s) filed on 

□ This action is FINAL. 

□ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is closed in 

accordance with the practice under Ex parte Quayte, 1935 CD. 1 1 ; 453 O.G. 213. 



Disp sition of Claims 

jtf'ciaim(s) : 

/ Of the above claim(s)- 

□ Claim(s) 

Wr)iaim(s): 



. is/are pending in the application. 



is/are withdrawn from consideration. 



.is/are allowed. 



□ Claim(s)- 

□ Claim(s)- 



is/are rejected. 
■ is/are objected to. 



Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The proposed drawing correction, filed on is □ approved □ disapproved. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 
Pri rity under 35 U.S.C. §119 (a)-(d) 

□ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 11 9(a)-(d). 

□ All DSome* □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) 



. are subject to restriction or election 
requirement. 



□ received in this national stage application from the International Bureau (PCT Rule 1 7.2(a)). 

•Certified copies not received: 

Attachment(s) 



Information Disclosure Statem nt(s), PTO-1449, Paper No(s). 
' □ Notice of Reference(s) Cited, PTO-892 
□ Notice of Draftsperson's Patent Drawing Review, PTO-948 

Office Action Summary 



□ Interview Summary, PTO-413 

□ Notic of Informal Patent Application, PTO-1 52 

□ Other 



U. S. Patent and Trademark Office 
PTO-326 (Rev. 9-97) 



Part of Paper No 



•U.S. GPO: 1998-454-457/97505 
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Applicant's election with traverse of Group n (now claims 30-35) and mannitol in 

Paper No. 7 is acknowledged. The traversal is on the ground(s) that the method of 
treatment uses the claimed product, searching the product requires searching the 
method of making, and the carbohydrate species are not patentably distinct. This is not 
found persuasive because as shown in the restriction requirement the methods are 
patentably distinct from the product and burden has been shown (in the methods it is 
the patentability of the methods steps rather than the particular product that is at issue. 
In view of applicants' stipulation that the carbohydrate species are not patentably 
distinct, the election of species requirement is withdrawn. However, art found on one 
species shall now be applicable to all. 

The requirement is still deemed proper and is therefore made FINAL. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 30-35 are rejected under 35 U.S.C. 102(b) as being anticipated by GPA 
481940 (EPA'940). 

EPA '940 teaches a process of making a hard confectionary product comprising 
a boiling step (Titile). Course xylitol is added at a temperature below the melting point 
of xylitol (page 2 line 29). "Course" is well-known in the art to exceed 400um. Maltitol is 
specified (page 2 line 230. 
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As to the claimed property of texture it must be produced by the anticipatory 
method because it is the same as that claimed. As to the claimed intended use, it is not 
considered a patentable limitation in a method of making claim during prosecution 
before the USPTO. 

No claims allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Edward J. Webman whose telephone number is 308- 
4432. The examiner can normally be reached on Monday-Friday 9am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, S. Padmanabhan can be reached on 305-1877. The fax phone numbers 
for the organization where this application or proceeding is assigned are 305-3592 for 
regular communications and 305-1235 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 308-1234. 



Webman/tgd 
July 29, 2003 



